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The following is a synopsis of the work done by the Virginia 
Supreme Court of Appeals at the recent Wytheville term: 

Whole number of cases 59 

Continued 11 

Removed 3 

Final orders 45 

— 59 

The court adjourned to meet at Staunton on Tuesday, September 
5, 1899. 



In Parsons v. Harrold (W. Va.), 32 S. E. 1002, the court dis- 
cusses the vexed question whether an extension of time to the principal 
debtor, without consent of the surety, upon the agreement of the 
principal to pay interest during the period of extension, amounts to a 
mere nudum pactum, without affecting the liability of the surety, or 
whether such an agreement operates as a binding contract for exten- 
sion and releases the surety. 

The conclusion reached by the court is, that if there be a mere 
unexecuted promise to pay interest during the stipulated period of 
extension, this will not suffice to make the contract binding and dis- 
charge the surety, but if the interest, or any part of it, be paid in 
advance, such payment is a" sufficient consideration to support the con- 
tract for extension, and discharges the surety. Citing 2 Brandt on 
Suretyship, 356; 5 Rob. Pract. 787. 

There is no controversy as to the main principle involved in the 
question — that is, whether or not there must be a valuable considera- 
tion for the stipulated extension — but the bone of contention is as to 
what will constitute a consideration in such case. Where the interest, 
or any part of it, is paid in advance, it is doubtless universally con- 
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ceded that the creditor's hands are tied during the period agreed 
upon, and the surety is discharged. But whether a bare promise to 
pay interest during a definite period of extension stipulated for, is a 
sufficient consideration, is much disputed. On the one hand it is 
argued that as the debtor has already impliedly bound himself to con- 
tinue to pay interest in case of non-payment at maturity, his new 
promise to pay interest during the stipulated period of extension is 
without consideration. The creditor receives no benefit from the new 
promise, because the debtor is already bound to the same extent by 
his original promise. Reynolds v. Ward, 5 Wend. 501 ; Kellogg v. 
Olmsted, 25 N. Y. 189; Wilson v. Powers, 130 Mass. 127; Abel v. 
Alexander, 45 Ind. 523; Rumberger v. Golden, 99 Pa. St. 34; 2 
Daniel, Neg. Instr. 1317a. Compare Keffer v. Grayson, 76 Va. 
517, 520. 

On the other hand, it is argued "that it is a valuable right [on the 
part of the creditor] to have money placed out at interest, and it is a 
valuable right [on the part of the debtor] to have the privilege at 
any time of getting rid of the payment of interest by discharging the 
principal. By this contract [of extension] the right to interest is 
secured for a given period, and the right to pay off the principal and 
get rid of paying interest is also relinquished for such period. Here 
there are all the essentials of a binding contract." Brandt on Surety- 
ship, 307. 

The author last quoted expresses his preference for the latter view, 
and criticizes the contrary view as ' ' ignoring the fact that if there is 
no new agreement the debtor may at any time pay the debt and stop 
the interest." Citing Fowler v. Brooks, 13 N. H. 240; Chute v. 
Pattee, 37 Me. 102; Wood v. Newkirk, 15 Ohio St. 297; Robinson v. 
Miller, 2 Bush, 192; and Stallings v. Johnson, 27 Ga. 564. 

The point is expressly ruled in favor of the latter view in Nelson v. 
Flagg (Wash.), 50 Pac. 571 (1897). In that case, by consent of 
the creditor and of the principal debtor, but without the surety's 
knowledge or consent, the time of payment of a note already due was 
extended one year, and a memorandum thereof endorsed on the note. 
There was not even an express promise to pay interest, but the court 
held that no express promise was essential, and that such an agree- 
ment had all the elements of a valid contract — the creditor relinquish- 
ing his right to demand immediate payment and converting the debt 
into an unmatured, interest-bearing security, and the debtor relin- 
quishing his right to make immediate payment and binding himself 
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to pay interest for a year, in consideration of such relinquishment on 
the part of the creditor. 

To our mind, this argument is unanswerable. If such an agree- 
ment is not binding, it is difficult to conceive of a different result had 
the old note been destroyed and a new one executed, expressing the 
new agreement. Yet it is universally conceded that the execution of 
the new note under such circumstances would operate as an extension, 
without further consideration. If A owes B a hundred dollars, 
already due, the one has the right to enforce payment, and the other 
to make payment and cancel the liability. If each is willing to re- 
linquish something of his rights and to enter into a new arrangement, 
whereby the payment is postponed for a definite period— the one sur- 
rendering his right to enforce, and the other his right to make pay- 
ment — the one receiving interest as compensation for the right relin- 
quished, and the other enjoying the use of the fund during the 
stipulated period — it is difficult to understand why such a transaction 
has not all the elements of a valid contract. Each contracting party 
derives a benefit, as each surrenders a right. If the debtor paid the 
debt and immediately received the money again for a new loan period, 
there could be no question of the validity of such an arrangement. 
Certainly there must be some method of accomplishing a renewal with- 
out the vain form of manual tradition of the money from the debtor 
to the creditor, and its immediate restoration to the former. And 
certainly there is no magic virtue in the substitution of a new note for 
the old one. The mutuality of obligation and the mutual relinquish- 
ment of rights, would alone furnish the required essential of considera- 
tion, leaving entirely from view the mutual benefits received. The 
error into which many of the courts have fallen is in the assumption 
that the debtor merely promises to do what he has already bound 
himself to do. But this is not true. He not only binds himself to 
pay the interest after maturity, in case he keeps the money (the extent, 
of his original promise), but he further binds himself to keep the money, 
and not to exercise his right of paying at maturity. 

Other recent cases maintaining the latter view are: Easton v. Whit- 
more (Kan.), 45 Pac. 450 (1896); Benson v. Phipps (Tex.), 29 
S. W. 1061 (1895); S. C. 47 Am. St. Rep. 128; Woodhall v. 
Streeter (Tex.), 39 S. W. 169 (1897); Moor'ev. Redding (Miss.), 
13 South. 849 (1892). 

The authorities appear to agree that the extension must be for a 
definite period. 
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In a recent Maine case (Hilton v. Shepherd, 42 Atl. 387) the 
plaintiff, an infant, purchased horses of the defendants, paying part 
of the price in cash, part in other property, and executing a note for 
the remainder. Subsequently, he endeavored to rescind, during 
minority, by tendering back the horses, but defendants refused to 
receive them. After his majority the plaintiff continued in possession of 
the animals, and finally sold them. In actions of assumpsit and trover 
to recover the partial payment and the property given in exchange, it 
was held that by retaining and selling the horses after majority, the 
plaintiff waived the attempted rescission, and ratified the contract 
beyond the power of repudiation. 

The plaintiff relied u^on the Maine statute, which provides that 

"No action shall be maintained on any contract made by a minor, unless he, 
or some person lawfully authorized, ratified it in writing after he arrived at 
twenty-one years, except for necessaries, or real estate of which he has received 
the title and retains the benefit." 

The court held, very properly, that the statute, in plainest terms, 
is restricted to actions against the infant, and does not cover the case 
where he is plaintiff — and hence that no written ratification was 
necessary. 

Statutes requiring written ratification of infants' contracts after the 
attainment of their majority, exist in various forms in many of the 
States. They are probably all modifications of Lord Tenterden's Act, 
9 Geo. IV, ch. 14, sec. 5, which provides that 

"No action shall be maintained whereby to charge any person upon any 
promise made after full age to pay any debt contracted during infancy, or upon any 
ratification, after full age, of any promise or simple contract, made during infancy, 
unless such promise or ratification shall be made by some writing signed by the 
party to be charged therewith." 

The Virginia statute is substantially in identical terms. Va. Code, 
sec. 2840, sub-sec. 2. 

We believe Lord Tenterden had some reputation as a lawyer, but 
it is probable that this piece of work added nothing to his fame. The 
statute is not only bad in form, but opens so wide a door for injustice 
and fraud on the part of infants, that the courts have been compelled, 
by forced construction, to give it a far more limited application than 
its language justifies. 

If no action could be maintained against an infant on any debt con^ 
tracted during infancy, unless ratified in writing after majority — as 
the language of the act clearly imports — then the infant might after 
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his majority retain property purchased during minority, using it as 
his own and consuming or disposing of it, and yet, not having ratified 
the contract in writing, might bid defiance to the creditor seeking 
to recover the purchase price. Any such doctrine would be intoler- 
able. The courts hold that the infant will not be permitted, after 
coming of age, to perpetrate a fraud under the protection of the statute. 
Merely pleading infancy, so as to defeat a recovery for a debt incurred 
while under age, is not fraudulent, but where, after age, the debtor 
disposes of the consideration received, or otherwise so deals with it as to 
indicate an unequivocal intention to take the benefits of the bargain, 
subsequent repudiation by a plea of infancy, would operate a° a gross 
fraud on the creditor. Hence, though the statute seems plainly to 
require a writing even in this case, the few authorities which discuss 
the question, hold that there may still be ratification by conduct alone. 
Cornwall v. Hawkins, 41 L. J. Ch. 435; 26 L. T. 607; Robinson v. 
Hoskins, 14 Bush, 393; note to 18 Am. St. Rep. 707-8. 

But the statute is subject to even more serious objection for matter 
of form, and for unevenness of application. By plainest implication 
it contemplates two methods of confirmation after age — a new 
"promise" after full age, and "ratification" after full age. The 
former term doubtless contemplates an express promise, and the latter 
language from which a promise may be implied; either must be in 
writing. But the "promise" must refer to a "debt" — whether 
evidenced by simple contract or a specialty. This would not include 
a contract not in the nature of a debt — for example, a contract to do 
a collateral thing, such as to sell goods or perform services. Under 
this clause, such collateral undertakings may be confirmed by parol, 
as at common law. On the other hand, if the plaintiff have no ex- 
press written promise upon which to rely, but bases his action on a 
"ratification" — that is, presumably, an implied promise — then ap- 
parently there must be a writing, whether the contract be in the 
nature of a debt or not — the language being " upon any ratification, 
after full age, of any promise or simple contract. ' ' 

In other words, if the action be on an express promise after age, the 
promise must be in writing only in case of a debt; if it be on an im- 
plied promise, it must be in writing in every case. 

If there be any reason for this apparently arbitrary distinction 
between the effect of the express promise and that of the implied 
promise, operating as a confirmation, it is too deep for the average 
comprehension. If the infant needs the protection of a writing where 
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he is sought to be charged on all implied promises after age, there is 
the same need in the case of all express promises. If all implied rati- 
fications should be in writing, so likewise should all those which are 
express. 

That the statute contemplates a distinction between the "promise 
made afbr full age," and the "ratification after full age" is apparent 
from its language, and from established rules of construction. The 
terms are used antithetically — "upon any promise made after full 
age to pay any debt contracted during infancy, or upon any ratification 
after full age of any promise or simple contract." If the term 
"ratification" be construed as including an express "promise," the 
first clause, quoted becomes useless, as included in the latter. Both 
must be given some meaning, ut res valeat. If the phrase "ratification, 
after full age, of any promise or simple contract" be broad enough, 
as it literally is, to include the earlier phrase " any promise, after full 
age, to pay any debt," the latter becomes meaningless, and might as 
well be omitted. 

These considerations seem to justify the construction already sug- 
gested, that the earlier phrase applies only to express, and the latter 
only to implied, promises made after full age. 

The phrase ' ' promise or simple contract ' ' is another illustration of 
looseness of phraseology. The word "promise" is broader than the 
term ' ' simple contract, ' ' and would seem to include all contracts, both 
specialties and simple contracts. 

If the construction suggested be legitimate, the following is the 
curious result: 

1. A new express promise, after age, to pay a debt contracted during 
infancy, must be in writing. See Ward v. Scherer (Va.), 31 S. E. 518. 

2. A new express promise, after full age, to perform a contract, made 
during infancy, not in the nature of a debt, need not be in writing. 

3. An implied promise, after full age, to perform any contract, made 
during infancy, must be in writing. 

4. Any conduct, after age (other than by words), indicating an 
unequivocal intention on the part of the infant to ratify a contract 
made during infancy, subsequent repudiation of which would operate 
as a fraud upon the other contracting party, will amount to ratification, 
without a writing. 

5. Where the infant, after age, becomes plaintiff, to recover the con- 
sideration paid on a contract made during infancy, a ratification may 
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be shown as at common law. The statute applies only where the infant 
is the "party to be charged" — that is, the defendant. 

Authorities construing this statute are remarkably few. Professor 
Minor discusses it very briefly in 1 Minor's Inst. (4th ed.), 526. His 
conclusion is that it applies ' ' to contracts to pay money, whether under 
seal or not, and to contracts to do collateral things .... only when 
the engagement is a simple contract not under seal (the word ' prom- 
ise ' properly importing an undertaking by parol or not under seal. 
2 Steph. Com. 108; Burr. Law Diet. Promise, 7). When the under- 
taking is to do a collateral thing under seal, or when the transaction is 
an executed contract, the statute appears inapplicable, and, if so, the 
confirmation of such transactions may be as at common law." No 
authority is cited, save for the proposition that the word "promise" 
imports a simple contract. If the latter be true, the phrase "prom- 
ise or simple contract" is more markedly tautological, and leads to 
greater complications than we have suggested. 



